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PREFACE 


An object of the International Labour Organisation, as set forth in 
the Preamble to Part XIII of the Treaty of Versailles, is the estab- 
lishment of an international code of labor standards. The Jnterna- 
tional Conciliation document published in November, 1932, described 
in detail the constitution of the Organisation and the extent of its 
international legislative work up to that time. 

The United States has been a member of the International Labour 
Organisation only since August, 1934. Questions arising as a result 
of the entry of the United States are discussed in this pamphlet by 
E. J. Phelan, Assistant Director of the International Labour Office, 
and by Manley O. Hudson, Bemis Professor of International Law 
at Harvard Law School. A third article, by James T. Shotwell, Pro- 
fessor of History at Columbia University and Director of the Divi- 
sion of Economics and History of the Carnegie Endowment, tells 
of the benefits that would come to workers in all countries if tariff 
legislation and labor legislation were brought into harmony through 
international action. 

An appendix contains the documentary record of the entry of the 
United States. 

NICHOLAS MURRAY BUTLER 


New York, March 15, 1935. 
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THE UNITED STATES AND THE INTERNATIONAL 
LABOUR ORGANISATION! 


By E. J. PHELAN 


The United States is now a member of the International Labour 
Organisation. 

The steps leading to her membership can easily be summarized. 
In June, 1934, Congress adopted a joint resolution authorizing the 
President ‘“‘to accept membership.’’ On June 22 this resolution was 
officially communicated to the International Labour Conference 
which was then in session. The Conference, on the same date, adopted 
a resolution inviting the United States to accept membership in 
the Organisation. In reply to this invitation, the President of the 
United States signified that in the exercise of the powers conferred 
on him by Congress he accepted membership as from August 20. He 
issued a proclamation to that effect on September 10. Thus there 
was an offer and an acceptance, and the United States accordingly 
became a contractual member of the International Labour Organisa- 
tion as from the date mentioned. 

The International Labour Organisation is an association of States 
which have agreed to concert together for the purpose of improving 
conditions of labor and securing the progress of social justice. It 
operates through an annual Conference and a Governing Body 
aided by an international secretariat known as the International 
Labour Office, which, in addition to secretarial duties, also carries 
out industrial research. The rules of the association which define 
the rights and obligations of its members provide for the method 
by which its objects are to be pursued. These rules are commonly 
referred to as “‘Part XIII of the Treaty of Versailles’’ and the 
Organisation itself is not infrequently described as a branch of the 
League of Nations. The objects and methods of the Organisation 
have given rise to litthe comment in the United States and such 
comment as has been made has been favorable, but the connection 
of the Organisation with the Treaty of Versailles and with the 
League of Nations has provoked misgiving in certain quarters. As 
there is some confusion and misunderstanding as to the nature of 
those connections it may be useful to examine their character and 
extent. 

1 Reprinted from Political Science Quarterly, March, 1935. 
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Let us consider first the Treaty of Versailles. As we have said the 
Constitution of the International Labour Organisation is frequently 
referred to as Part XIII of the Treaty of Versailles. But such refer- 
ence is, if not wholly inaccurate, at all events incomplete, for the 
Constitution of the Organisation is also to be found in the Treaty of 
St. Germain (Part XIII), the Treaty of Neuilly (Part XII) and the 
Treaty of Trianon (Part XIII), and there seems to be no valid 
reason why we should refer to one of these treaties rather than to 
another. 

Moreover, to refer to one or even to all of them would seem to 
assume that the members of the Organisation are somehow parties 
to them. That is of course true as regards some members, those who 
were in fact the High Contracting Parties of the treaties in question, 
But these members by no means comprise all or even a large majority 
of the Organisation. There are 62 members of the Organisation. But 
of these, 28—Afghanistan, Albania, Argentina, Chile, Colombia, 
Denmark, Dominican Republic, Estonia, Ethiopia, Finland, Irak, 
Ireland, Latvia, Lithuania, Luxemburg, Mexico, Netherlands, 
Norway, Paraguay, Persia, Salvador, Spain, Sweden, Switzerland, 
Turkey, the United States of America, U. S. S. R., and Venezuela— 
are in no sense parties to any of the Peace Treaties. 

It would therefore seem more correct to say that what defines 
the rights and duties of the members of the Labour Organisationis 
the Constitution of the Organisation and not this or that treaty to 
which a large number of the members are not parties and by which 
they are in consequence by no means bound. 

It may of course be argued that this is just splitting hairs: that 
in fact the Constitution of the Organisation is part and parcel of 
the treaties in question and that members of the Organisation who 
have no other connection with those treaties have, by the fact of 
becoming members of the Organisation, accepted, and therefore 
become parties to, those parts of the treaties which contain the 
Constitution of the Labour Organisation. 

An examination of this contention has a certain interest and it 
may be worth while to examine it closely. In so doing we shall refer 
only to the Treaty of Versailles but the arguments will obviously 
apply equally to the other treaties. 

The Report of the Foreign Affairs Committee of the House of 
Representatives? in recommending the adoption of the Joint Resolu- 

73d Congress, 2d Session, Report 2006, 
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tion referred to above points out that Part XIII of the Treaty of 
Versailles ‘‘contains a clause for its own amendment.” Let us see 
what are the implications of that rather laconic phrase. The clause 
in question provides that Part XIII can be amended by a special 
procedure which is as follows: any amendment must be adopted 
by a majority of two-thirds in the International Labour Conference 
and comes into force when and if it has been ratified by three- 
quarters of the members of the Organisation, including those mem- 
bers who are members of the Council of the League of Nations. 

It may be noted that there are no limitations on the nature of 
the amendments which may be so brought into force. Such amend- 
ments may either diminish or increase the rights and obligations for 
which Part XIII provides. Thus Part XIII of the Treaty of Versailles 
differs from the other parts of the Treaty, with the exception of Part I 
(The Covenant of the League of Nations), in this important respect, 
that whereas the High Contracting Parties to the Treaty can amend 
the rest of the Treaty at their pleasure (if they are unanimous in 
wishing to do so) they have no such power of amendment as regards 
the Constitution of the International Labour Organisation. They 
have surrendered that power to the Organisation which they created. 

But even if we recognize Part XIII as very different in character 
from the rest of the Treaty, can it be argued that, as was suggested 
above, the members of the Organisation, whether they were High 
Contracting Parties or not, are all parties to it? As all the members 
are clearly bound by the Constitution of the Organisation to which 
they belong, since otherwise they could not be described as members 
it is clear that they are all bound by (or parties to) the provisions 
contained in Part XIII. Our question is therefore reduced to this: 
Are the provisions contained in Part XIII part of the Treaty of 
Versailles? Of course they are part of it in the sense that they are 
printed in it, but are they part of it in the sense that their legal 
existence is inseparable from it? 

The question is by no means purely academic, and it will repay 
closer examination. First of all what is a treaty? A contract between 
the High Contracting Parties would seem to be a sufficient answer. 
That is what Part XIII clearly was in 1920 when the Treaty of 
Versailles came into force. But what is Part XIII now? 

Let us see what might happen to it under the “provisions for 
its own amendment.”’ Let us simplify the argument by supposing 





IIo 


that there were only two original High Contracting Parties to the 
Treaty of Versailles, whom we will call A and B, and that there 
subsequently adhered to the Labour Organisation two other States, 
C and D. Let us suppose that A and B both withdraw from the 
Organisation. It may be argued that A and B are still ‘ Parties.” 
All they have done is to exercise their right under their contract as 
regards the suspension of a part of it. But suppose further that 
C and D, the remaining members of the Organisation, now exercise 
the provisions for amendment and completely alter “Part XIII,” 
introducing into it positive obligations of an entirely new kind. Is 
it possible then to hold, without making nonsense of all language, 
that Part XIII (so transformed) is a contract or part of a contract 
between A and B? 

We have of course taken an extreme case. But such a case is 
theoretically possible. Obligations which began as obligations be- 
tween A and B have become obligations between C and D, none of 
which are binding on A and B. Surely the correct description of 
those new obligations cannot be made in terms of A and B. Their 
correct description is that of obligations between C and D. Even if 
we do not assume that A and B withdraw, we are in the presence of 
a series of rights and obligations binding on all four, i.e., on A, B, C, 
and D, and their correct description should refer to all of them and 
not only to A and B. In other words, what exists today is something 
which binds all the members of the International Labour Organisa- 
tion. Part XIII of the Treaty of Versailles is its original form which 
still has a special relationship to the High Contracting Parties to 
that treaty, but which has no significance, other than historical, as 
regards all the members of the Organisation gua members. 

But is this permanently true? It may be argued that we can take 
another imaginary case. Suppose that the membership of the Or- 
ganisation were to shrink till it was composed of the High Contract- 
ing Parties of the Treaty of Versailles and of these only. Would they 
not then be masters of their contract, and if they so chose could they 
not amend it as they pleased? The answer is that even in that extreme 
case they could not, and in this respect Part XIII differs from the 
Covenant of the League. The provision for the amendment of Part 
XIII includes as we have seen a vote by a two-thirds majority of the 
Conference. In the Conference the governments have only fifty per 
cent of the voting power, the remaining fifty per cent being equally 
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divided between employers’ and workers’ delegates. Thus even in 
this extreme case Part XIII could not be amended by the original 
Peace Conference if it reconvened. What began as a contract be- 
tween certain High Contracting Parties has achieved an independent 
existence of its own. It has become the Constitution of the Inter- 
national Labour Organisation and the decision which brought it 
into being is irreversible. In other words the Organisation exists 
now in its own right. It can abdicate but it can never be dethroned. 
Hence there are strong reasons for concluding that “ Part XIII of 
the Treaty of Versailles’ is only an inaccurate method of referring 
to what is really the Constitution of the International Labour 
Organisation, that is to say to the body of rights and obligations 
regulating the relations between the members of the Organisation 
qua members which is completely free from any legal subordination 
to any other legal instrument whatsoever. The description “ Part 
XIII of the Treaty of Versailles 1919”’ is in fact like the brass plate 
found on a ship which gives the name of the shipbuilding yard in 
which the vessel was built, and the date at which it was launched, 
but which gives no indication of its present owners. 

But if the Constitution of the International Labour Organisation 
has no relation, save historical, with the treaties of peace, it has a 
certain relationship with the League of Nations. 

The resolution of Congress in authorizing the President to accept 
membership of the International Labour Organisation expressly 
provided that in so doing the President should “accept no obligation 
under the Covenant of the League of Nations.’’ There is no difficulty 
in respecting this provision since any functions performed by the 
League in connection with the Labour Organisation are provided 
for not in the Covenant but in the Constitution of the Organisa- 
tion itself. But do these functions imply any control by the League 
over the activities of the Labour Organisation? In order to see 
whether the provision of the Joint Resolution can be respected not 
only in the letter but also in the spirit it will be necessary to review 
briefly the references to the League which are contained in the Con- 
stitution of the Organisation and the way in which effect has been 
given to them. 

Some of these references are merely rhetorical, as for example, 
“whereas the League of Nations has for its object the establishment 
of universal peace,’’? and the statement that certain principles of 


+ Preamble. 
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labor legislation are “well fitted to guide the policy of the League 
of Nations.’’$ 

Certain other references lay duties on the Secretary-General or 
on the Council. For example, authenticated copies of the Draft 
Conventions and Recommendations adopted by the Conference 
have to be deposited with the Secretary-General and he communi- 
cates certified copies of them to the members.’ The members deposit 
their ratifications with him and inform him of the action taken by 
them upon Recommendations.® It will be remembered that, under 
Article 18 of the Covenant, all treaties have to be registered with 
the Secretary-General, and the object of these provisions was to give 
to the decisions of the Labour Conference, which are formulated by 
a special and novel procedure, the same solemn character as treaties 
negotiated in the ordinary way. The Secretary-General is also en- 
trusted with certain formal duties in connection with Commissions 
of Enquiry to report in cases where it is alleged that a ratified Con- 
vention has not been observed.* There is clearly nothing in any of 
these activities of the Secretary-General which in any way sub- 
ordinates the procedure of the Labor Conference to his control. 
It may be noted that Article 12 (398) entitles the International 
Labour Office to the assistance of the Secretary-General in any 
matter in which it can be given whereas there is no similar provision 
which entitles the League to request or exact any services from the 
[International Labour Office. 

In the case of a dispute as to which are the Eight States of Chief 
Industrial Importance who are entitled to seats on the Governing 
Body of the International Labour Organisation, the question is to 
be decided by the Council of the League.’ 

This is no more than a provision for arbitration for the case where 
the members of the International Labour Organisation are unable 
to agree among themselves, and it was natural to choose as the 
arbitrating body a body with the prestige and status appropriate to 
the nature of the decision involved, namely, that of the relative 
industrial importance of great States. Here again there is no question 
of the League controlling the policy of the Labour Organisation. 
Any confusion in this respect arises out of two more general and 


* Article 41 (427). The figure given in parentheses refers to the article of the Treaty 
of Versailles. The same system of numbering is used in all subsequent notes. 

§ Article 19 (405). 

6 Article 26 (412) and Article 29 (415). 

7 Article 7 (398). 
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fundamental provisions, namely, those relating to membership and 
finance, and these we must now examine. 

The Constitution of the Organisation provides that membership 
of the League shall carry with it membership of the International 
Labour Organisation.® It has been argued that this provision requires 
that there must be identity of membership between the Interna- 
tional Labour Organisation and the League. It is impossible to discuss 
here all the arguments which have been advanced on one side or 
the other. Whatever their value the question has been decided by a 
series of precedents which place the matter beyond all doubt. Ger- 
many and Austria were admitted as members of the Labour Organisa- 
tion before their entry into the League: Brazil, which has left the 
League, has continued as a member of the Labour Organisation, 
and has even been elected a member of the Governing Body of that 
institution: Spain when she gave notice to leave the League (the 
notice was afterwards withdrawn) announced her intention of re- 
maining a member of the Labour Organisation, and Japan has made 
a similar declaration: and finally a unanimous vote of the Labour 
Conference has invited the United States to accept membership on 
the explicit understanding that in so doing she accepts no obligations 
under the Covenant of the League. 

Any doubts which may have existed on the possibility of separate 
membership have thus been removed. It is interesting, however, to 
note how they originally arose. The Constitution of the Organisation 
was drawn up at the Paris Peace Conference simultaneously with 
the Covenant of the League. Undoubtedly at the beginning of that 
process there was an optimistic view that an era of widespread inter- 
national collaboration was about to open and that the participants 
in its various phases would be the same and that such participation 
would steadily grow to be universal. Moreover, though the League and 
the Labour Organisation were from the start envisaged as separate 
institutions, there was a desire, on the part of those who wished to 
strengthen the League, to secure for it the sympathy and support 
of that important body of organized public opinion represented by 
the trade-union movement: and on the side of those responsible for 
the scheme of the Labour Organisation a desire that the organization 
they were creating should share in the prestige of the great political 
institution which was being concurrently created. When, however, 

8 Article 1 (387). 
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it became clear that an early entry of Germany into the League could 
not be contemplated and when doubts arose as to whether Japan 
would not remain out of the League because of her failure to secure 
a recognition in the Covenant of the principle of racial equality, the 
wisdom of providing for identical membership of the two institutions 
began to be discussed. In the end, the so-called Supreme Council, in 
whose hands lay the final decision of all matters at the Peace Con- 
ference, left the matter to be decided by events. Provision was 
made that membership of the League should carry with it obligatory 
membership of the Labour Organisation, but no converse provision 
was made that all members of the Labour Organisation must be 
members of the League. What led to subsequent confusion was that 
the Plenary Session of the Peace Conference in approving the Con- 
stitution of the Labour Organisation adopted a resolution instructing 
the Drafting Committee to make the Constitution conform with the 
Covenant “‘in the character of its membership and in the method of 
adherence.”’ It was assumed that this meant providing for identity 
of membership and that the final text, although it made no specific 
provision in that sense, must be interpreted as so providing. A recent 
examination of all the documentary material® has shown that the 
purpose of the Plenary resolution was quite different: it related not 
to the general question of membership, but to the removal of certain 
discriminations as regards the character of the membership and 
the method of adherence of the British Dominions. Sir Robert 
Borden, the author of the resolution in question, was fighting for full 
equality for the Dominions with other States: he had almost won his 
battle as regards the Covenant when the Constitution of the Labour 
Organisation in a complete form came before the Plenary Session 
containing just those discriminations against the Dominions which 
he was confident he would succeed in removing from the Covenant, 
and if he succeeded tliere he naturally wished that the discrimina- 
tions in question should equally disappear from the Constitution of 
the Labour Organisation. And in fact they did. 

It must be remembered that at the Peace Conference, where in- 
numerable questions were being discussed at the same time, any 
properly organized coordination, such as we are now accustomed to 
in international discussions run by a professional international 


9 The Origins of the International Labor Organization, edited by J. T. Shotwell (Columbia 
University Press, 1934, 2 vols.). 
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secretariat. was impossible, and the knowledge which we now have 
of much of its proceedings was not available to those actually en- 
gaged on one part or another of its work, nor to those who had to 
apply its decisions immediately after the signature of the treaty. 
Hence the Borden resolution, which was adopted at a public session 
and therefore generally known, was later invoked, separated from 
all the negotiations which formed its context, as a decisive argument 
in favor of the thesis of identity of membership. Moreover, although 
as we have seen, identity of membership was deliberately not pro- 
vided for, the general idea that there would be a unified world coop- 
eration as regards international activities was in the back of peoples’ 
minds and was not corrected by any positive pronouncement that 
other possibilities should be provided for. 

It is this which explains the phraseology of certain other provisions 
in the Constitution of the Labour Organisation which undoubtedly 
envisaged a greater unity than has eventuated but which do not 
constitute any obstacle to the complete independence of the Labour 
Organisation and which have proved to be easily workable in cir- 
cumstances somewhat different from those which were anticipated. 

The most important of these is the provision that the expenses of 
the Organisation shall be paid ‘‘out of the general funds of the 
League.’’!° 

This provision would seem at first sight to imply a certain control 
by the League over the policy or work of the International Labour 
Organisation on the principle that he who pays the piper calls the 
tune. To understand its import we must therefore look at those 
articles which provide for the activities of the Organisation." It 
would take too long to examine them in detail but it is enough to 
note that the Organisation is completely autonomous in this respect. 
There is no text which directly or indirectly implies that the decisions 
of the Organisation as regards its activities or policy are in any way 
subject to confirmation by or appeal to any other body, save in the 
case where an appeal may be made on legal grounds to the Perma- 
nent Court that such activities are in contradiction with its Con- 
stitution. Moreover, provision was made for financing the Or- 
ganisation before the League came into existence or if it failed to 
do so, otherwise than from “the general funds of the League.” 

1 Article 13 (399). 

1! The Preamble and almost all the Articles of the Constitution. 


” Article 37 (423). 
¥ Article 38 (424). 
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Contributions were to be paid direct by the members of the Organ- 
isation. A consideration of this provision gives the clue to the real 
meaning of the provision under discussion. The expenses of the 
Organisation are to be borne as is natural by the members of the 
Organisation. But if the League came into existence there was an 
obvious administrative simplification in having only one general 
fund, one international tax assessment and one international tax- 
gatherer. When it is stated that the expenses are to be paid “out of 
the general funds of the League” this does not mean that the League 
pays for the Labour Organisation. What this means is that the mem- 
bers of the Labour Organisation pay for the Labour Organisation 
but that they do so by paying their contributions for that purpose 
along with their contributions for the League by means of a single 
check. 

No procedure was laid down in the Constitution for the method 
by which the amount of the total budget of the Organisation should 
be fixed. It was clear that this would depend on the decisions taken 
from time to time by the Conference and the Governing Body, and 
that such expenditure as would be required for their execution would 
fall to be met by contributions from the member States. Complete 
freedom was therefore left for evolving such budgetary system as 
might be most convenient. The system which has been worked out 
in practice is for the Governing Body, after detailed examination 
by its Finance Committee, to adopt the budget of the Organisation, 
The budget so adopted is sent to the Assembly of the League so that 
it may be incorporated in the general League budget. This incor- 
poration is performed by the Fourth Committee of the Assembly, 
which examines the budget from a financial point of view and is 
furnished with any necessary explanations by the Director of the 
International Labour Office. 

It is rare for any amendment of the budget to be affected during 
this examination; though there have been occasions on which minor 
adjustments have been made in agreement with the Director, more 
usually the observations made by the delegates of States not repre- 
sented on the Governing Body are taken into consideration by that 
body in framing its budget for the following year. 

The examination of the League budget proper is on a different 
footing since the Assembly’s powers are clearly unlimited not only 
financially but also politically. It is complete master of all the activi- 


ties 
then 
there 
sixte 
acti\ 
judg 
a col 
be ir 
Four 
natic 
it, h 
Labe 

W) 
porat 
mem 


a bil 
them 
been 
the t 
Office 
imme 
two ¢ 

Th 
have 
politi 
has b 
maini 
Orga 
ever, 
They 
Inter: 
have 

Th 
tains 
be res 
of the 
audit 
purpo 


4 Ar 


ran- 
real 
the 
the 
- an 
eral 


t of 
gue 


ion 
Ose 
gle 


10d 
uld 
cen 
ind 
uld 
ete 

as 
out 
ion 
on, 
lat 
or- 
ly, 


he 





117 


ties of the League organization proper and can suppress or modify 
them as it chooses. In the case of the Labour Organisation budget 
there has already been approval by the Governing Body on which 
sixteen governments are represented, and the money is required for 
activities which the Assembly gua Assembly is not competent to 
judge. The system of course is not ideal. Theoretical possibilities of 
a conflict between the Assembly and the Governing Body can easily 
be imagined. In practice, however, they have not occurred and the 
Fourth Committee of the Assembly, while examining the Inter- 
national Labour Office budget with care and occasionally criticizing 
it, has always been careful to respect fully the autonomy of the 
Labour Organisation. 

When the International Labour Office budget has been incor- 
porated into the general budget of the League a State which is a 
member both of the League and of the Labour Organisation receives 
a bill showing separately the amount it owes in respect of each of 
them; these amounts are calculated according to a scale which has 
been approved by the Assembly: the member then sends a check for 
the total to the Treasurer who remits to the International Labour 
Office its proportion of that total sum. This remittance must be made 
immediately and independently of the state of the finances of the 
two organizations at the moment. 

The system was based originally on the assumption, to which we 
have referred above, that international collaboration in both the 
political and the labor fields would be coextensive. That assumption 
has been falsified by certain States which have left the League re- 
maining in the Labour Organisation or by States joining the Labour 
Organisation without joining the League. Such States are not, how- 
ever, required to participate in any way in the League machinery. 
They pay their due share of the Labour Organisation direct to the 
International Labour Office on the basis of such proportion as they 
have agreed with the Governing Body. 

The Constitution of the International Labour Organisation con- 
tains one other financial provision,“ namely that the Director shall 
be responsible to the Secretary-General for the proper expenditure 
of the sums remitted to him. This is simply a provision for a regular 
audit designed to guarantee that money shall only be spent for the 
purposes for which it was provided in the budget. 


4 Article 13 (399). 
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So far there is nothing in the references to the League of Nations 
in the Constitution of the Labour Organisation nor in the relations 
between that Organisation and the League which conflicts with the 
complete autonomy of the latter or which involves any non-member 
of the League which is a member of the Labour Organisation in any 
League entanglement. Reference, however, has sometimes been made 
to the provision of the Constitution which declares that “the Inter- 
national Labour Office shall be established at the seat of the League 
as part of the organisation of the League,’’® and this provision calls 
for a word of comment. First of all it is useful to look at the cor- 
responding French text since both the French and English texts of 
the Constitution are equally authentic. The French text is “et fera 
partie de l'ensemble des institutions de la Société,” which may be trans- 
lated as ‘‘part of the group of League organizations.”’ This certainly 
implies no suggestion that one of this group is in any way superior 
to or in control of the others, and in fact, as we have seen, the au- 
tonomy of the International Labour Organisation is complete. The 
nature of the relations which have existed for the last fifteen years 
between the Labour Organisation and the League are a sufficient 
answer to those who attempt to read into the English text a sub- 
ordination of the Labour Organisation to the League. That text, 
however, has another meaning which is of some interest, and which 
is made clear by another provision in which it is stated that the 
International Labour Organisation is ‘‘associated’’ with the League 
of Nations.!6 

There are in fact two Leagues. The League in the strict juridical 
sense of the body which operates under the Covenant—the League 
which includes the Assembly, the Council and the Secretariat, and 
those technical organizations which have been created by it and are 
under its authority and control. But there is also the League, lato 
sensu, the association or group of institutions which form the post- 
war effort towards international cooperation in different fields and 
which comprise the political League (the League stricto sensu), the 
League for justice (the Permanent Court) and the social League 
(the International Labour Organisation). Unfortunately the same 
word ‘‘League”’ is used to mean these two different things just as 
the word British Empire is used sometimes to mean the British 


15 Article 6 (392). 
% Article 41 (427). 
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Empire properly so-called—the imperium of Great Britain and her 
colonies, protectorates and possessions—and on other occasions to 
mean the British Empire in the sense of the group of independent 
units now more commonly designated as the British Commonwealth 
of Nations. If we bear in mind the dual use of the term League and 
understand it in the wider sense each time that its context or inter- 
national practice requires, reference to the “general funds of the 
League”’ or the “organization of the League” will not lead to any 
confusion, and administrative economies and simplifications like the 
‘League”’ Treasurer, or unified condi- 


existence and functions of a 
tions of service and a single pension fund for ‘ League”’ officials will 
not be interpreted as implying any control by the political League 
over the policy and activity of wholly autonomous and independent 
organizations such as the Permanent Court or the International 
Labour Organisation. 

Hence it may be concluded that in entering the International 
Labour Organisation the United States is in no way involved in the 
Treaty of Versailles and that she assumes no obligations whatever 
under the Covenant of the League of Nations. She joins an organiza- 
tion which operates under its own Constitution and which is sub- 
ordinated to no other body or statute. She accepts within that Con- 
stitution the rights and obligations which are accorded to or binding 
on the members and acquires no other rights or obligations what- 
soever. Any pretense to the contrary is based either on ignorance or 
misinterpretation of the texts or on a misunderstanding of certain 
administrative practices which have been built up as a convenient 
and economical modus vivendi, but which respect entirely the com- 
plete independence and autonomy of the International Labour 
Organisation. 
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THE MEMBERSHIP OF THE UNITED STATES IN THE addré 


INTERNATIONAL LABOUR ORGANISATION tiona 

By Maney O. Hupson Th 

| ) + brous 

Though representatives of the United States participated very | 28, 1 


actively in the drafting of the Constitution of the International | gente 
Labour Organisation in 1919, and though the first International of Nc 
Labour Conference was held in Washington under the presidency of Jur 
of the Secretary of Labor, the Government of the United States ) of the 
had no part in the work of the International Labour Organisation dent. 
during its first fifteen years. In consequence, the United States has | the U 
hitherto held aloof from one of the most significant of the modern | tion; 
developments of international law. Fortunately, this situation has accep 
now been changed. On August 20, 1934, the United States became Confe 
the fifty-ninth member of the International Labour Organisation, 
The steps by which this result has been achieved, and the problems 


growing out of it, present some interesting legal questions which Un 

ought not to escape attention. a part 
. ill 

Formal Measures Taken _ 

that o 


On June 19, 1934, the President approved a joint resolution of | Labor 
Congress providing for membership of the United States in the | partie 
International Labour Organisation. Leagu 

At the time of the adoption of this resolution, the International / (Art, . 
Labour Conference was holding its 18th Session in Geneva, and | of the 
American delegates were attending the Conference in the réle of |  fynds 
observers. On June 22, 1934, the American Consul in Geneva com- In t 
municated the text of the resolution to the Director of the Inter- | pers o 
national Labour Office, with a suggestion that it might be made}  ganisa 
known to the Conference. The Director promptly acted on this sug- } ference, 


gestion, and the communication was warmly received by the Con | that ¢; 
ference, which on June 22, 1934, unanimously voted to extend an the Ur 
invitation to the United States.? The fi 


This invitation was communicated to the Government of the} the qu 


United States, and it was accepted on August 20, 1934, by a letter | bershi 


1 For text see appended document, p. 144. See also 78 Congressional Record, p. 12359. \ § For 
This resolution was adopted unanimously by the Senate, on June 13, 1934. Jd., p. 11681. It Docume 
was adopted by the House of Representatives on June 16, 1934, by 232 votes to 109, ie. ‘For 
by more than two-thirds of the votes. Jd., p. 12362. ® Rec 

2 For text see appended document, p. 146. See also Provisional Record of the Inter | opinion | 
national Labour Conference, 18th Session, p. 464. |  Secretari 


Pp. 240, 
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addressed by the Consul in Geneva to the Director of the Interna- 
tional Labour Office.* 

The Constitution of the International Labour Organisation was 
brought into force as Part XIII of the Treaty of Versailles of June 
28, 1919, as Part XIII of the Treaty of St. Germain-en-Laye of 
September 10, 1919, as Part XII of the Treaty of Neuilly-sur-Seine 
of November 27, 1919, and as Part XIII of the Treaty of Trianon 
of June 4, 1920.4 Each of these treaties was signed by representatives 
of the United States, but none of them has been ratified by the Presi- 
dent. Yet its position as a signatory of the treaties gave and gives to 
the United States no relation to the International Labour Organisa- 
tion; hence American membership must depend solely upon the 
acceptance of the invitation extended by the International Labour 
Conference on June 22, 1934. 


Membership in Relation to the League of Nations 


Under its Constitution, the International Labour Organisation is 
a part of the League of Nations. Article 427 of the Treaty of Ver- 
sailles refers to it as “‘permanent machinery . . . associated with 
that of the League of Nations.” Article 392 refers to the International 
Labour Office as “part of the organization of the League”’ (Fr., 
partie de l'ensemble des institutions de la Société). Membership in the 
League of Nations ‘carries with it membership in the Organisation” 
(Art. 387), and the expenses of the International Labour Office and 
of the International Labour Conferences are met “out of the general 
funds of the League’”’ (Art. 399). 

In the beginning it was thought in some quarters that only mem- 
bers of the League of Nations might enjoy membership in the Or- 
ganisation. As legal adviser to the first International Labour Con- 
ference in 1919, the writer gave an opinion to that effect;5 but at 
that time it was assumed that the chief industrial States, including 
the United States, would become members of the League of Nations. 
The first International Labour Conference took no clear position on 
the question; it admitted Austria and Germany to immediate mem- 


bership in the Organisation before they became members of the 


* For text see appended document, pp. 146-147. See also International Labour Office 
Document, C. P. 38, 1934. 

‘For the text, see 1 Hudson, International Legislation, p. 228. 

* Records of the International Labour Conference, First Session, p. 211. For a contrary 
opinion given in 1920 by M. Paul Mantoux, then Director of the Political Section of the 

etariat of the League of Nations, see Records of the First Assembly, Committees, II, 
Pp. 240, 
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League of Nations, but this action was rested, in part, on the view 
taken at Washington of negotiations both prior and subsequent to 
the signing of the treaties of peace. The question was discussed, also, 
in the First Assembly of the League of Nations in 1920, and the Fifth 
Committee of the Assembly proposed as to certain States, that “ the 
Assembly recommend to the International Labour Conference to 
examine the possibility of eventually admitting this State, on its 
application, into the International Labour Organisation.’’* This 
action was not taken by the First Assembly, but a resolution was 
adopted calling for the participation of certain States in the work of 
technical organizations of the League ‘‘on the same footing as States 
members of the League of Nations.’’ Since 1920, the constitutional 
situation has been further clarified as a result of Brazil’s continuance 
as a member of the Organisation, following its withdrawal from mem- 
bership in the League of Nations;? and Japan has stated that its 
announced withdrawal from the League of Nations is not intended 
to end its cooperation in the work of the International Labour 
Organisation. 

It is to be noted, however, that when the Permanent Court of 
International Justice was asked to give an opinion on the possibility 
of Danzig’s becoming a member of the Organisation, the court said: 


It is not impossible that the intention of the parties to the 
Treaty of Versailles was that membership of the League of 
Nations and membership of the Labour Organisation should 
coincide, and that no State or community should be a member 
of the Labour Organisation unless it was also a member of the 
League. This question, however, is not one which is connected 
with the special legal status of Danzig. It has not been dealt 
with in the written statements nor in the oral arguments ad- 
dressed to the court, and therefore the court has not taken it into 
consideration for the reasons given above. The case has been 
considered solely from the point of view of whether the special 
legal status of the Free City is compatible with membership of 
the Labour Organisation. But the fact that the court has given 
its answer to the question upon this basis must not be taken as 
prejudging in any way its opinion upon the larger question, if 
at any time that question should be put to it. 


6 Records of the First Assembly, Plenary, pp. 635, 636, 638. 

7 Brazil ceased to be a member of the League of Nations on June 13, 1928. Since that 
time, Brazilian representatives have taken part in the International Labour Conferences, 
and Brazil has been represented on the Governing Body of the International Labour Office. 

8 (1930) Series B, No. 18, p. 10, 
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As the question before the court did not refer to the problem 
whether Danzig could become a member of the Organisation without 
becoming a member of the League of Nations, the opinion of the court 
was clearly not intended to resolve that problem. Yet in a dissenting 
opinion, Judge Anzilotti thought it “permissible, prima facte, to 
conclude that membership in the Organisation is merely the corollary 
of that of a member of the League of Nations.’’® 

Today, the legal situation should be said to be clear, that member- 
ship in the Organisation does not depend upon membership in the 
League of Nations. The Constitution of the Organisation is no 
longer to be interpreted as it may have been entirely proper to 
interpret it in 1919. Time is an essential element of interpretation, 
and the action taken under an instrument cannot be ignored. Any 
instrument under which men must act and live must be capable of 
gaining meaning by a process of accretion, and the experience of the 
United States since 1789 has demonstrated that this is particularly 
true of a constitution. The “intention of the parties,’ or the “inten- 
tion of the framers’’ of an instrument, is often an artificial guide, and 
talk about such “‘intention’’ frequently serves little purpose beyond 
that of palliation. It is a sounder approach to say frankly that inter- 
pretation must be made with reference to ends to be served at the 
time, and these ends may change with the running of the years. 

In 1919, a conception of the League of Nations was widely enter- 
tained that at least some of the benefits of membership were to be 
reserved for members, and if the membership of the League had 
approached the universality anticipated, that conception might have 
endured. With the truncated membership which resulted from the 
non-participation of the United States, however, it became impossible 
to restrict participation in various League activities to members of 
the League, and there has been a progressive tendency to invite 
participation by States which have never accepted membership. In 
view of this development, even apart from the fact of Austria’s, 
Germany’s, and Brazil’s membership in the International Labour 
Organisation, greater weight is to be given to the statement in the 
preamble to Part XIII of the Treaty of Versailles that “the failure 
of any nation to adopt humane conditions of labour is an obstacle 
in the way of other nations which desire to impose the conditions 
in their own countries.”” Universality of membership is for this 
* Series B, No. 18, p. 18. 
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reason a special desideratum of the International Labour Organisa- 
tion, making it essential that States “of the chief industrial im- 
portance’’ be admissible. This desideratum does not at this time 
conflict with any general considerations as to the privileges of 
participation in League agencies and activities. 


Competence of the International Labour Conference 


If this order of ideas be accepted, and if it be admitted that mem- 
bership in the Organisation may be independent of membership in 
the League, the question then arises as to what is the competent 
body to admit to membership in the Organisation. On this point, 
the admission of Austria and Germany by the International Labour 
Conference in 1919 established a precedent, and in 1920 the opinion 
of the Fifth Committee of the First Assembly seems to have been 
clear that the competence resides in the International Labour Con- 
ference.!° Each member of the Organisation is entitled (Art. 389) to 
representation in that Conference by four representatives, “‘of whom 
two shall be Government delegates and the two others shall be 
delegates representing respectively the employers and the work- 
people of each of the members.”’ The so-called ‘‘non-Government 
delegates’’ are ‘“‘chosen in agreement with the industrial organiza- 
tions, if such organizations exist, which are most representative of 
employers or workpeople, as the case may be, in their respective 
countries.’’ Each delegate is entitled (Art. 390) ‘‘to vote individually 
on all matters which are taken into consideration by the Confer- 
ence.’’ With this composition, though the Conference cannot be said 
to be an ordinary diplomatic conference, it is clearly a conference 
of government representatives. Whether they are styled Government 
Delegates, Employers’ Delegates, or Workers’ Delegates, the dele- 
gates are representatives of the members and as such they may 
exercise certain powers of representation not set out in the Constitu- 
tion of the Organisation. Such powers would seem to apply to all 
matters relating to the structure of the Organisation, and therefore 
to include the power to admit new members to the Organisation. 

In view of these considerations, the resolution adopted by the 
unanimous vote of the Conference on June 22, 1934, must be taken 
to have been an invitation extended on behalf of the members of 
the International Labour Organisation, the acceptance of which 


10 Records of the First Assembly, Plenary, pp. 635, 636, 638. 
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makes the United States a party to the Constitution of the Or- 
ganisation. 


Effect of the American Acceptance 


Nor can the effectiveness of the acceptance of the invitation be 
drawn into question. On numerous occasions in the past, the United 
States has accepted membership in international organizations by 
action taken by the President with the authorization of Congress," 
and it can hardly be questioned that obligations may be assumed 
by the United States in consequence of such membership. The 
obligations of a member of the International Labour Organisation 
relate principally to the draft conventions and recommendations 
adopted by the International Labour Conference. Each member is 
obligated to bring the draft conventions and recommendations before 
the competent authorities in its own country, for the possible ‘‘ enact- 
ment of legislation or other action’’; but it is in no way bound to 
ratify a draft convention or to accept a recommendation. If it has 
ratified a convention, a member has the obligation to “take such 
action as may be necessary to make effective the provisions of such 
convention,’’ and on the same contingency it subjects itself to a 
definite procedure for complaints by other parties to the convention 
as to any failure to carry out this obligation. In view of the nature 
of these obligations, their assumption by the United States through 
action by the President with the authorization of Congress presents 
no difficulty. 

If the juridical character of the obligations assumed be emphasized, 
however, and if they are to be viewed as treaty obligations, it would 
seem to be clear that in this instance the President has followed the 
procedure required for the making of a treaty. The Constitution of 
the United States confers on the President “power, by and with 
the advice and consent of the Senate, to make treaties, provided 
two-thirds of the Senators present concur’’; it does not prescribe 
any particular form to be followed, either by the President in making 


_ "Indications as to such organizations are contained in Department of State Publica- 
ton, Conference Series No. 17 (1933). The following recent instances may be noted: Inter- 
national Hydrographic Bureau (Act of March 2, 1921); International Statistical Institute 
(Act of April 28, 1924); Permanent International Association of Road Congresses (Joint 
Resolution of June 18, 1926); American International Institute for the Protection of 
Childhood (Joint Resolution of May 3, 1928). Membership in the Pan American Union, 
also, does not now depend upon any convention. 

The United States’ support of the International Association for Labor Legislation, 
mentioned in the preamble to the Joint Resolution of June 19, 1934, was authorized by 
appropriations by Congress. 
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treaties or by the Senate in advising and consenting to them. A 
‘“treaty,’’ as the term is used in the Constitution of the United States, 
does not necessarily have to be signed as such, nor is any formal 
ratification required. Four treaties containing the Constitution of 
the International Labour Organisation™ had been signed on behalf 
of the United States, and none of these treaties expressly excludes 
a procedure by which a certain part only may be ratified or otherwise 
confirmed. The joint resolution approved on June 19, 1934, may be 
viewed as expressing the necessary advice and consent of the Senate 
to the President's acceptance of the Constitution of the Organisation, 
either as contained in treaties already signed on behalf of the United 
States, or wholly independently of those treaties. Since the resolution 
was adopted by a unanimous vote in the Senate on June 13, 1934, it 
expressed the Senate’s advice and consent in such a way as to meet 
the constitutional requirement of concurrence by two-thirds of the 
Senators present. Nor was its adequacy for this purpose vitiated 
because of the adoption of the form of a joint resolution which re- 
quired passage by the House of Representatives and approval by the 
President. Hence, after his approval of the joint resolution, the 
President had a plenary power, under the Constitution, to proceed 
to the assumption of such treaty obligations as are involved in mem- 
bership in the International Labour Organisation. 

The American Consul’s letter of August 20, 1934, was clearly an 
exercise of this power by the President. Its effect &s such is in no way 
diminished by the fact that the President acted through the consul; 
and as the exercise of the power was advised and consented to by the 
Senate, it may be taken to bind the United States quite as clearly 
as if a formal instrument had been signed and ratified in the manner 
usually followed. 

The conclusion seems to follow, therefore, that the International 
Labour Conference had power to extend its invitation, that the 
President’s acceptance of the invitation was a constitutional exercise 
of the treaty-making power of the United States, and that in conse- 
quence of the acceptance the United States assumed all of the 
obligation devolving on members of the International Labour Or- 
ganisation under its Constitution. 

12 The foregoing statement is not to be modified because of the amendment to Art. 393 
which came into force on June 4, 1934, for the adoption of such amendments by less than 


unanimous action was envisaged in Art. 422. For the text of the amendment, see 1 Hudson, 
International Legislation, pp. 248, 250. 
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Source of American Obligations 


It is expressly stipulated in the joint resolution of June 19, 1934, 
in the Conference resolution of June 22, 1934, and in the consul’s 
letter of August 20, 1934, that the action taken by the President 
does not involve any obligations under the Covenant of the League 
of Nations. This stipulation must be attributed to an abundance 
of caution inspired by political, rather than legal, considerations. 
Obligations of members of the International Labour Organisation 
as such derive not from the Covenant of the League of Nations but 
from the Constitution of the Organisation. It is true that both instru- 
ments are embodied in the same treaties; yet the interpretation of 
the Constitution is independent of the interpretation of the Covenant, 
except in so far as the former contains references to bodies set up by 
the latter instrument, e.g., the Council of the League of Nations. If 
a member of the League of Nations cannot escape membership in the 
Organisation," the converse does not hold true, and membership 
in the Organisation does not commit a State to any of the provisions 
of the Covenant. 

It is true that certain powers are conferred by the Constitution of 
the International Labour Organisation on agencies of the League of 
Nations existing under the Covenant. Thus, it is for the Council to 
decide (Art. 393) ‘‘any question as to which are the members of the 
chief industrial importance’’; the Director of the International 
Labour Office is (Art. 399) “responsible to the Secretary-General of 
the League for the proper expenditure of all moneys paid to him in 
pursuance of this article’’; it is for the Secretary-General (Art. 405) 
to communicate to the members of the Organisation certified copies 
of recommendations and draft conventions adopted by the Inter- 
national Labour Conference; members are to inform the Secretary- 
General of action taken on such recommendations and draft conven- 
tions, and their ratifications of draft conventions are to be com- 
municated to him; a convention which is ratified is to be registered 
by the Secretary-General (Art. 406); and upon application of the 

8 This question was discussed at length in the Assembly of the League of Nations in 
1922, when El Salvador contended that as a member of the League of Nations it was not 
bound to contribute to the expenses of the International Labour Organisation. A subcom- 
mittee of the First Committee of the Assembly made an elaborate report on the subject, 
in which it spoke of ‘‘the indivisible capacity of members of the League of Nations and 
members of the Labour Organisation," and it reached the conclusion that all members 


of the League were bound to contribute to the expenses of the Labour Organisation. 
Records of the Third Assembly, Plenary, II, pp. 191-194. 
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Governing Body of the International Labour Office, the Secretary. Yet 
General (Art. 412) is to nominate members of commissions of enquiry | that ‘ 
to consider complaints as to the execution of conventions ratified, | ggnve 
In so far as this conferring of power on agencies of the League of | the di 
Nations involves obligations for members of the Organisation, how- | which 
ever, these obligations do not flow from the Covenant of the League provis 
of Nations, but from the Constitution of the Organisation. in suc 

It is also to be noted that the Constitution of the Organisation | tg the 
confers a certain competence on the Permanent Court of Interna- | py th 
tional Justice. Article 423 provides that any dispute as to the inter- provis 
pretation of the Constitution of the Organisation, or of any conven- | tion “ 
tion concluded under it, shall be referred to the court for decision; } or be | 
Article 416 provides that if any member fails to take the action | States 
required by Article 405 (i.e., to bring recommendations and draft | more 1 
conventions before the competent authority), ‘any other member | that t 
shall be entitled to refer the matter’’ to the court; and provision is | pot a 
made (Articles 415, 417, 418) for the jurisdiction of the court over the C 
complaints as to non-compliance with conventions. To this extent, | jnterp 
members of the Organisation are bound by the obligatory jurisdic with r 
tion of the court. The obligations of such jurisdiction are assumed graph 
by the United States under the Constitution of the Organisation, graph 
even though it is not bound by the Covenant. raises 
in plac 

Is t! 

As a member of the Organisation the United States must takea | jnto cc 
position with respect to international labor legislation resulting from | memb 
future activities of the International Labour Conference. Under | answe: 
Article 405 (paragraph 5) of the Constitution of the Organisation | would 
as it is embodied in the Treaty of Versailles, after a recommendation ! consort 
or draft convention has been adopted by the International Labour | States. 
Conference, each member is bound to “bring [it] before the authority The 
or authorities within whose competence the matter lies, for the | make 1 
enactment of legislation or other action.”” Although no obligation | conduc 


The United States and the Labor Conventions 


exists upon the members to take the action recommended by the | wee 
Conference, or to ratify a draft convention, a serious consideration of awh 
each recommendation or draft convention becomes obligatory, anda | “Mmitat 
failure to discharge this obligation may (under Article 416) be made ett 
the basis of a proceeding in the Permanent Court of International Commise 


Justice. 
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Yet Article 405 contains (paragraph 9) an exceptional provision 
that “‘in the case of a federal State, the power of which to enter into 
conventions on labor matters, is subject to limitations, it shall be in 
the discretion of that Government to treat a draft convention to 
which such limitations apply as a recommendation only, and the 
provisions of this article with respect to recommendations shall apply 
insuch case.’’ A question may arise as to the extent to which it applies 
to the United States. In the preamble of the joint resolution approved 
by the President on June 19, 1934, reference is made to a “special 
provision’’ in the Constitution of the International Labour Organisa- 
tion ‘by which membership of the United States would not impose 
or be deemed to impose an obligation or agreement upon the United 
States to accept the proposals of that body as involving anything 
more than recommendations for its consideration.”’ It may be thought 
that this reference to ‘‘recommendations for its consideration’’ is 
not a reference to the technical ‘‘recommendation”’ referred to in 
the Constitution of the Organisation, and the language might be 
interpreted as a general reference to the obligations of members 
with respect to recommendations and draft conventions. The para- 
graph in the preamble seems to be an inartistic reference to para- 
graph 9 of Article 405 of the Treaty of Versailles, however, and it 
raises the question whether the United States would be justified 
in placing itself under paragraph 9. 

Is the United States “‘a federal State, the power of which to enter 
into conventions on labor matters is subject to limitations”’? Certain 
members of the American Delegation at Paris in 1919 would have 
answered this question in the affirmative,“ but a negative answer 
would be more in keeping with the practice of the United States, more 
consonant with the development of our national life in the United 
States, and more appropriate to our position in world affairs. 

The Constitution itself does not limit the President’s power to 
make treaties, and it would greatly cripple the United States in the 
conduct of our international relations if that power were limited to 

4 See the Minutes of the Commission on International Labour Legislation at the Paris 
Peace Conference, in the Oficial Bulletin of the International Labour Office, I, pp. 58, 75, 
$1, 86 ff., 177, 179, 263. The American Delegation seems to have been of the opinion that 
“limitations’’ meant judicial as well as constitutional limitations. Jd., p. 179. 

The two volumes on The Origins of the International Labor Organization, edited by James 
T, Shotwell, recently published by the Columbia University Press, contain a mine of in- 
formation on the drafting of the constitution of the Organization and on the work of the 


Commission at the Peace Conference. See especially a study of the latter by Edward J. 
Phelan, in Vol. I, pp. 127-198. 
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those matters over which a general legislative competence has beep 
allocated to the Federal Government. The fact that in the United 
States general power to legislate with reference to labor conditions js 
vested in the legislatures of the States, does not impose a necessary 
limitation on the treaty-making power of the Federal Government, 
for many treaties of the United States have dealt with matters as to 

which the federal legislative power is otherwise limited. Hence, fed. | 
eral legislation to implement a treaty may be constitutional even | 
though, independently of the treaty, federal legislation as to the same 
subject matter would be unconstitutional; this is a consequence of | 
the position of treaties in our national law. There may be a general | 
limitation on the treaty-making power which would prevent . 
exercise in such a way as to change the nature of the government, but | 
there can be no general limitation that treaties may deal only with | 
those matters as to which general legislative power has been dele. 

gated to the Federal Government. American participation in recent | 
attempts to draft a treaty relating to the manufacture of arms! | 
is now clearly based on this principle, and the United States has 

recently become a party to the Convention for Limiting the Manv- 

facture and Regulating the Distribution of Narcotic Drugs of July 

13, 1931,” which limits the manufacture of drugs within the States. 

It should be clear, therefore, that the power of the United States to 

enter into such labor conventions as have been adopted by the Inter- | 
national Labour Conference to date,!* is not subject to any special | 
limitations.!® If this be true, paragraph 9 of Article 405 does not | 
apply to the United States, and the mention of that provision in the | 
preamble of the joint resolution does not establish any reservation | 


' 


on this point. ( 
Hence, it seems that the United States is not entitled to treat a 
draft convention as a recommendation only, but by becoming a mem- 
ber of the Organisation it becomes bound to deal with a draft con- 
vention as provided in paragraph 5 of Article 45, i.e., to bring it 
“before the authority or authorities within whose competence the 
matter lies, for the enactment of legislation or other action.’’ If such | 
15 Missouri 9. Holland (1920), 252 U. S. 416; American Journal of International Law, |} 
Vol. 14 (1920), p. 459. | 
% See A. J. I. L., Volume 28, No. 4, October, 1934, p. 736. | 
17U', S. Treaty Series, No, 863; 139 League of Nations Treaty Series, p. 301. =F 
18 A list of the 44 draft conventions adopted by the International Labour Conference is 
appended to this study. See p. 150. 


19 See Francis G. Wilson, ‘‘ International Labour Relations of Federal Governments,” 10 | 
Southwestern Political and Social Science Quarterly (1929), p. 190. 
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authorities consent, then the United States would be bound under 
paragraph 7 of Article 405 to “‘communicate the formal ratification 
of the convention to the Secretary-General,’’ and to “take such ac- 
tion as may be necessary to make effective the provisions of such 
convention.” 


The “Competent Authority” in the United States 


The discharge of this obligation by the United States raises a 
question as to who is the ‘‘competent authority”’ in the United States, 
as that term is used in the Constitution of the International Labour 
Organisation. The practice followed by other members of the Organi- 
sation cannot throw much light on the question,?¢ for the lodgment of 
competence is essentially a constitutional question for each State. 

The provisions of Article 405 leave little doubt that they refer to a 
legislative rather than a treaty-making competence. They were 
designed to assure a serious consideration of the recommendations 
and draft conventions, not im camera by an executive authority, but 
in public by a legislative body. Paragraph § of Article 405 refers to a 
body competent to enact legislation or to take other action; by ejus- 
dem generis this latter phrase may be confined to other similar 
action. Under paragraph 7 of the same article, if such body consents, 
ie., indicates its willingness to take the action which the execution of 
adraft convention might entail, the member becomes bound to put 
its treaty-making authority into action and to ratify the draft con- 
vention. The subject matter of a particular recommendation or draft 
convention is to be considered, and it is not necessary that the same 
authority should be competent for all recommendations or for all 
draft conventions. As to the latter, also, the treaty-making authority 
is of course free to act, i.e., to ratify the draft convention, quite 
independently of the member’s obligation to bring it before the 
competent legislative authority and, it may be, independently of 
action by such authority. 

Under the constitutional system of the United States, it is possible 
for the treaty-making authority, i.e., the President acting with the 


| advice and consent of the Senate, to proceed to ratify a draft conven- 


tion at any time; an obligation to take such action would arise only 
alter ‘consent’ by the “competent authority,” as those terms are 
used in paragraph 7 of Article 405. Yet the ‘competent authority”’ 


” Few questions on this point seem to have arisen with other governments. 
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for the consideration of both recommendations and draft conventions, 

in fulfilment of the obligation set out in paragraph §5, is not the treaty. 

making authority; it may be Congress, and it may be the legislatures 

of the 48 States. With our peculiar allocation of legislative power ag 

between Congress and the State legislatures, time may be needed for | 
a practice to be worked out as to the manner of fulfilment of our} 
obligation as a member of the Organisation. In general, it would seem } 
that as to draft conventions this obligation would be performed if | 
the draft conventions were brought before Congress “for the enact. | 
ment of legislation or other action,” for in any case Congress would | 
be competent to legislate for the execution of a convention once it had | 
been ratified. As a matter of policy, however, certain draft conven. | 
tions might also be brought before the legislatures of the States; if| 
legislative provisions in accord with the provisions of a draft conven. 
tion were in force throughout the United States, execution of the | 
convention following its ratification might necessitate no action by 

Congress. 

As to recommendations, however, a different situation may be| 
thought to exist. As their acceptance involves no exercise of the power 
of Congress to enact legislation for the execution of treaty provisions, 
the legislative competence may rest with Congress, or with Congress 
and the State legislatures, depending upon the subject matter. On 
certain subjects, such as maritime commerce, the legislative power of 
Congress is plenary, and for certain territories, such as the District | 
of Columbia, Congress possesses a general competence to enact labor 
legislation. On the other hand, Congress lacks power to enact legisla: | 
tion for the States in such matters as hours of work; and even when | 
interstate commerce is involved, the legislatures of the States are 
competent until Congress has acted. 

It would seem, therefore, that the “‘competent authority” for 
recommendations, as that term is used in Article 405, may not in all 
cases be Congress, but will in some cases be both Congress and the 
State legislatures. 

Heretofore, the United States has not had the privilege of becoming | 
a party to the conventions adopted by the International Labour Con- 
ference, as they contain no provisions for adhesion by States not | 
members of the Organisation. Though its definite obligations as 4 
member are limited to the recommendations and draft conventions 
which may be adopted at future sessions of the Conference, it may | 
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now ratify draft conventions which have been adopted at the pre- 
vious sessions. 

Some of these conventions, such as the 1919 Eight-hour-day Con- 
vention, would fit so awkwardly into the American system of labor 
legislation, their obligations would run so counter to the historical 
growth of our federalism, that it seems improbable that the Govern- 
ment of the United States would wish to ratify them, even though 
the President has constitutional power to do so. Others of the con- 
ventions to not present the same sort of problems, however; no 
obstacle, either legal or political, would prevent a ratification by 
the United States of the 1929 convention on the marking of the weight 
on heavy packages transported by vessels, or of the 1932 convention 
on the protection against accidents of workers employed in loading 
or unloading ships. 


Arrangements to Be Made with the Governing Body 


The Conference resolution of June 22, 1934, authorized the Gov- 
erning Body of the International Labour Office “to arrange with the 
Government of the United States any questions arising out of its 
membership, including the question of its financial contribution.” 
One of the first questions to arise will probably be that of the represen- 
tation of the United States in the Governing Body itself. Article 393, 
as amended,” provides for a Governing Body of thirty-two persons, of 
whom sixteen represent Governments, eight represent employers, and 
eight represent workers; half of the sixteen Government represen- 
tatives are “appointed by the members of chief industrial impor- 
tance,’’ while the other half are “appointed by the members selected 
for that purpose by the Government delegates to the Conference 
excluding the delegates’’ of the members of chief industrial impor- 
tance. The “ period of office of the Governing Body”’ is three years, 
and the current period of office began only in 1934.” It is only because 
the United States is now one of the eight “members of chief indus- 
trial importance”’ that any question arises at this time. As it is now 
constituted, the eight members represented as ‘‘the members of 
chief industrial importance”’ are Belgium, Canada, France, Ger- 
many, Great Britain, India, Italy and Japan; if one of these members 
is to be displaced by the United States for representation on the 

" The amendment came into force on June 4, 1934 


"On the filling of vacancies, see the Standing Grave of the International Labour Con- 
ference (Art. 20). 1 Hudson, International Legislation, p. 270. 
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Governing Body, its Government delegates to the Conference would 
have had no voice in the selection of any of the sixteen members of the 
Governing Body representing Governments. It is obviously a sity. | 
ation which calls for delicate negotiations, in which it would not be 
becoming for the United States to be too exigent.” 

The question of the financial contribution of the United States is| 
not likely to give difficulty. The Constitution of the Organisation} 
contains simply the provision (Article 399, paragraph 2) that the| 
expenses of the International Labour Office, of the Governing Body, 
and of the Conference “shall be paid to the Director by the Secretary. 
General of the League of Nations out of the general funds of the 
League.’’ The United States may be taken to have agreed to make 
a contribution to the expenses, in consequence of the President's| 
acceptance of the invitation which expressly refers to it. As the United 
States makes no contribution to the general funds of the League, | 
however, an agreement must be reached between the Government 
of the United States and the Governing Body as to the amount of the 
contribution to be paid by the United States. In 1934, the budget of | 
the International Labour Office (which provides also for the expenses | 
of the Governing Body and the Conference) amounts to 8,257,876 | 
Swiss francs, exclusive of pensions.** The amount of this budget to 
be paid by the largest contributor (105 units out of 1013), that is by | 
Great Britain, is 855,949.63 Swiss francs. In other connections when | 
the United States has met a share of the expenses of special League 
activities, it has paid an amount equal to that paid by the largest 
contributor.* If this standard were adopted for the Labour Organisa- 
tion, the amount payable by the United States would be, on the 


basis of the 1934 budget, at the rate of about $165,241 (normal rate , 


of exchange) per year. 

The membership of the United States in the International Labour 
Organisation opens a new door to American participation in current 
international cooperation. All of the anticipations expressed at the 


23 The existing situation may also be complicated by the entrance of the Union of Soviet 
Socialist Republics into membership in the Organisation, as a consequence of its admit 
sion into the League of Nations on Sept. 18, 1934. \ 

% The estimated contribution of the International Labour Office to the Staff Pensions 
Fund, for 1934, is 760,083 Swiss francs. 

2% The League of Nations Financial Regulations, which are in no way binding on the 
United States, provide (Art. 22) that ‘‘States not members of the League which have beet | 
admitted members of any organisation of the League shall, in the absence of a contrary 
provision, contribute towards the expenses of the organisation concerned as nearly as ea 
sible in the proportion in which they would contribute to such expenses if they were mem 
of the League.’’ League of Nations Document, C.3(1).M.3(1).1931.X; 1 Hudson, Inierne 
tional Legislation, p. 162. 
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time of the adoption of the joint resolution of June 19, 1934,2* may 
not be fully realized; but the International Labour Conference ought 
to be utilized as an agency for improving many features of the eco- 
nomic relations of the various peoples of the world, and if the Con- 
ference can be effectively encouraged in such a réle, many oppor- 
tunities will be offered to the United States for contributing to the 
creation of a sounder world economy. These opportunities will be 
grasped, however, only if the various departments of the Government 
are organized to that end and if the Government of the United States 
shows itself, from the beginning, determined to make its membership 


more than a matter of routine. 

* See the excellent statement in the House of Representatives by Hon. Sam D. McRey- 
nolds, Chairman of the House Foreign Affairs Committee, on June 18, 1934. 78 Congres- 
sional Record, p. 12681. 
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INTERNATIONAL LABOR LEGISLATION 
AND THE TARIFF! 


By JAMEs T. SHOTWELL 


American experience in recent tariff legislation and tariff negotiation 
points conclusively to the fact that everything depends upon the 
general policy which has been adopted by the nation or nations con. 
cerned. It is simply impossible to build up sound tariff policies by 
proceeding from the particular to the general, that is, by proceeding 


a 


first of all to legislate or negotiate item by item. The fallacy of this | 


method of procedure, without a guiding principle to control it, is 


most clearly shown in the making of the Smoot-Hawley tariff, but | 


the annals of legislation in other countries present many similar 


examples. The worst fault of this method of undirected and indis. | 


criminate tariff making is that it obscures the interests of the nation 
as a whole by putting a premium upon the individual interest of 
producers, a process which, carried to the extreme, makes for eco- 
nomic anarchy; and economic anarchy has consequences, as the world 
is now learning, that are fully as disastrous in its own field as any- 
thing that could be conceived of under the régime of political an- 
archy. Economic anarchy, in which industries are treated in full 
sovereignty, as though their individual interests were the paramount 
consideration, lacks by its very nature the saving quality of democ- 
racy, which in political anarchy would, in theory at least, offer to all 
citizens equal rights and an equal chance in the world. The anarchy 


SEE 


of industry and capital is very different from this. It is privileged | 


anarchy, feudal and aristocratic by nature, and anti-social to the 
extent that each is led to think in terms of the exploitation of his 
fellows and the increase of his own personal wealth instead of putting 
the accent first upon the increased prosperity of the country asa 
whole in which and of which he should have a proportionate share. 

The consequences of undirected tariff making, leaving it to one 
interested group to measure itself with another, thus raises questions 
which extend far beyond the price of commodities. They tend to 
modify the nature of the commodity itself by causing it to lose sight 
of those fundamental interests of the common citizen which the State 
is supposed to embody and the government to safeguard, substi- 


a 


1 The suggestion contained in this memorandum was also the subject of an article by | 


the author in the New York Herald Tribune, September 17, 1933. 
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tuting a congeries of discordant elements, selfishly concentrating 
each upon its own welfare. But this is at least equally true of tariff 
negotiations between nations. If there is no directing principle which 
keeps in mind the interest of the community of nations, the negotia- 
tions of treaties commodity by commodity and nation by nation is 
but the extension of special interests throughout the world, playing 
favorites among nations as well as among industries. 

To meet this evil the principle of the most-favored-nation clause 
has been widely adopted in recent years, to ensure that any favor 
granted by treaty shall be extended fairly among all signatory na- 
tions. Unfortunately, this general principle of equity among nations 
cannot work out adequately so long as tariff making within a nation 
rests upon the anarchic principle of the dominance of individual 
rights, For in that case, tariff negotiation, while seeming to represent 
the bargaining of nation with nation, is in reality the bargaining of 
privileged elements within each nation which have acquired their 
rights by a false process of legislation. But the most-favored-nation 
clause must be worked out on a basis of reciprocity. Recent tariff his- 
tory shows conclusively that the first step in reform is to make tariff 
depend upon certain agreed conditions, and then to generalize these 
conditions by negotiations between nations whose interests are 
parallel or similar. The problem begins when we try to reach agree- 
ment as to what the determining conditions are or should be. 

Fortunately, history throws light upon this problem. Its solution 
becomes apparent if we view it in the long perspective and do not 
permit ourselves to be confused by the intricacies of the present. The 
most successful effort at tariff reform was that which could invoke to 
its support an economic doctrine and a philosophy of trade which 
gave coherence and direction to the reform. I refer to the doctrine of 
free trade. This doctrine of international economics, the soundness 
of which was almost universally admitted from the day of Adam 
Smith throughout most of the nineteenth century, is now almost 
universally discarded, at least in the practice of governments. The 
importance of this fact cannot be overstated. Free trade was the one 
general principle in the economic sphere which sought to harmonize 
the interests of individuals and nations, based as it was upon the 
fundamental axiom that the wealth of any one nation as well as of 
any interest within the nation depended upon the increased pros- 
perity of others. This revolutionary principle was powerful enough in 
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its day to destroy the Chinese walls of mercantilism and open the 
doors to world trade, which in their turn stimulated the whole field 
of economic activity of the civilized world. Its adoption was a major 
act of liberation not only of human activities but of the human spirit, 
It is doubtful if any other revolution of the eighteenth century has 
reached further into the lives of men than that which drew its inspira- 
tion from the Professor of Moral Philosophy of the University of 
Glasgow. 

Nevertheless, Adam Smith wrote for a world of merchants and not 
for an economic society based upon machine production. While he 
was writing, Hargraves and Watt were preparing instruments of 
production which, when they matured in the full development of the 
Industrial Revolution, were bound to overthrow the postulate upon 
which his fundamental thesis rested, laissez-faire. Adam Smith wrote 
for a world of men, not for a world of machines, freeing individual 
initiative from the hampering restrictions that governments had 
inherited from the medieval guilds. The doctrine of laissez-faire was 
therefore applied to production as well as to distribution, for produc- 
tion was mostly man-power. In the nineteenth century all this was 
changed and a new feudalism grew up to control the means of produc- 
tion which made it necessary for the State to intervene in the interest 
of social justice. Factory legislation was the inevitable outcome of 
this situation and from it developed, in the course of time, the whole 
wide field of social insurance and all the other protective measures 
with which the governments of today have attempted to safeguard 
the rights of the common man against the exploitation of capital. 

It was therefore in the field of production rather than of distribu- 
tion, of industry rather than trade, that the doctrine of laissez-faire 
first gave way, and it seemed but an extension of the same principle 
to apply protectionism to commerce, shielding one nation against 
another as the laborer was shielded against the exploitation of capital. 
This, however, does not follow. There is a difference in kind between 
the protection of life and the protection of goods. The limitation of 
the hours and the control of the conditions of labor represent the 
action of the community in the furtherance of general welfare because 
it tends to equalize the advantages which are inherent in the advance 
of science in its control over nature. The day’s work is the largest 
single interest of mankind. Labor legislation, therefore, rests upon a 
valid and abiding principle in the field of morals as well as of eco- 
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nomics. On the economic side, anything that tends towards the 
democratization of wealth is of advantage to the community as a 
whole, for it increases the capacity for the consumption of goods by 
widening the basis of buying power. It should be obvious, therefore, 
that the extension of labor legislation is in the interests of distributors 
as well as of producers, because it is a guarantee of increased capacity 
on the part of the largest number of people in the community. It 
creates and sustains markets which otherwise would be lacking. If 
this is true within the nation it is equally true among nations, and 
anything that can be done through international action to further the 
interests and increase the wealth of the working classes of the world 
helps trade and commerce. Therefore, it follows that trade policies, 
especially those of tariffs, should be so constructed as to assist this 
movement of social and economic betterment by taking into account 
the conditions under which production is carried on in different 
countries and by providing for raising the standard of living through 
international agreements which will prevent sweated labor of one 
country from dumping its product upon another country with high- 
class standards of living. 

The measures taken, therefore, for the protection of American 
labor and the raising of the standard of living under the National 
Recovery Act are much more than temporary devices to meet a 
crisis; they mark a distinct step forward in the adjustment of the 
United States toward a genuine economic democracy. They are in 
line with the experience of the most enlightened nations and the 
whole trend of modern economic history. There are two outstanding 
reasons why other nations have preceded us in the establishment of 
national social legislation. In the first place, they have been con- 
fronted with more difficult conditions and have had a narrower mar- 
gin upon which to work, so that the menace of an economic crisis has 
always been at hand. In the second place, the United States presents 
amore difficult problem in view of its size and complexity and the 
tradition of local and State action. 

The crisis, however, has taught us the necessity for national social 
legislation to protect not only labor itself but those more highly de- 
veloped communities which would otherwise suffer from the competi- 
tion of sweated labor in the less developed parts of the Union. By 
the National Recovery Act, the Administration has met this situ- 
ation with a statesmanlike measure from which the country as a 
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whole will profit increasingly, long after the present crisis passes ¢ 
away. : 
Now the first step in the solution of the tariff problem should be to ¢ 
gear into the National Recovery Act a similar system of arrange- t 
ments with other nations which will enable us to build upon the t 
reform already in operation at home. In other words, the tariff might I 
be planned to contain a sort of International Recovery Act drawn so / 
as to place a premium upon trade in those commodities that are pro- I 


duced under the best conditions of labor. Under the most-favored- | ©& 
nation clause this principle would then become universal. At present, t! 
in the competition for foreign markets, exploited labor enables back- t! 
ward countries to sell their goods at such low rates as to make all n 
but prohibitive tariffs ineffective. If by international action it were b 
possible to eliminate this element from the world market the more li 
advanced nations would be able to maintain their own standards | it 
without the menace of unfair competition. Ww 
The first and most natural suggestion, therefore, is that tariffs p 
should hold against those commodities which are produced under | & 
conditions of labor which are either exploitive or below the standards | 

of decent living. This is what organized labor has demanded and is | 
still demanding. The caution should be borne in mind, however, that | ti 
the principle does not apply except where the goods in question are { Pé 
in competition with those produced at home. But some limit has to | di 
be set to this kind of protection, for if it were to increase propor- In 
tionately with the standard of living, the ultimate result would be gu 
the complete strangulation of foreign trade—that is, if the standard sc 
of living should increase under these circumstances. Labor would de 
1 a 


suffer in its capacity of consumer if, after the dinner pail is full, in- 
dustry continues to shut the door on the output of other nations. We pr 
shall deal later with the question of when the pail is really full; the 


point to be borne in mind here is that protection in its upper reaches 
ceases to be protection and begins to be exploitation. A way must be he 
found to deal with this dilemma. ani 
Now it is suggested that the time to begin opening the door to | bo 
foreign trade is when other nations have reached certain specific { 4¢ 
labor standards in the production of the goods in question. Labor bui 
conditions should be made the basic factor in tariff making and wit 
tariff bargaining, not by the method, tried and discarded, of meas- to 
| stu 


uring the labor content of goods, but by observing the outstanding 
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conditions of labor under which the goods are produced. The first 
step would be to agree upon comparable labor standards in different 
countries. Then in those industries which are similar or competitive 
the products made under agreed conditions should be given preferen- 
tial treatment, while articles made under oppressive or exploitive 
labor conditions should be subjected to higher duties and impositions. 

If this principle could be worked out so that tariff legislation and 
labor legislation would thus be brought in harmony, it would mark an 
epoch in economic history. The social and moral principle involved, 
that of the progressive betterment of the conditions of the mass of 
the workers, would furnish the criteria for both domestic and inter- 
national action. Economically it would be sound because it helps to 
build up the only consumption market which has ultimately un- 
limited capacity for development—the btiying power of the majority 
instead of the privileged few. But it is the obverse of this formula 
which is most important, namely that tariffs would be lowered in 
proportion to the rise in the standard of living in the industries con- 
cerned, thus ensuring not only wider distribution but a stronger 
buying power. 

The actual execution of this project, however, calls for interna- 
tional action, for which few governments are yet adequately pre- 
pared. What are the standards of living which are comparable in 
different countries? How can we measure the conditions of labor 
in Europe, in America, and in Asia? What are the real as distin- 
guished from the nominal wages? These are problems which call for 
scientific work on an international basis. No one government can 
deal with a problem of this kind, nor could it prepare adequately for 
a conference with only the material in its own possession. It is a 
problem to be solved by a competent international body. 

Fortunately, we are now a member of the International Labour 
Organisation, created in 1919, as a result of the World War, to make 
headway against the spread of revolutionary doctrines at the time 
and against the economic crisis following on demobilization. This 
body has not only had wide experience in furthering uniform stand- 
ards of labor, but it has, as a necessary consequence of its program, 
built up a research organization on an international basis to deal 
with this very matter of measurements and standards to be applied 
to countries of varying economic and political experience. It has 
studied the equivalents of hours and wages for nations as diverse as 
those of Great Britain, the Balkan countries, and Japan. It has the 
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confidence of the industrial capitalists of Europe as well as the sup- 
port of labor, composed as it is of representatives of governments as 
well as representatives of the industrial and labor worlds. It is an 
instrument ready at hand for the solution of just this kind of prob- 
lem. No other body could be established to take its place. It could 
furnish the data by which these principles could be realized in the law 
and practice of nations. 

The International Labour Organisation, of which 62 nations are 
members, offers an instrument for studying how the measures on the 
statute books of any member nation are actually applied and carried 
out. The advantage to the United States in using this body for such 
purposes is only too obvious. 

The research function of the International Labour Organisation 
can be employed by the United States in the planning of its tariff 
as well as social policies. Nevertheless, it should be pointed out that 
the mere enactment of labor legislation to comply with the terms of a 
tariff treaty might conceivably be misleading. It is the execution of the 
law rather than its enactment which must be kept in mind. Nations 
have been known to put laws on the statute book without adequate 
provision for their fulfilment. To meet this situation the nations 
which are members of the International Labour Organisation have 
agreed to accept Commissions of Inquiry, composed of representa- 
tives of capital and labor, which may examine the real conditions 
prevailing in countries charged with not living up to their treaty 
obligations. As the membership of the International Labour Organisa- 
tion is even wider than that of the League of Nations, the advantage 
of securing this kind of non-political technical scrutiny in the carry- 
ing out of labor legislation should recommend it to the United States. 
As a new member of the International Labour Organisation, the 
United States will be expected not only to take part in the work now 
under way, but also to outline new proposals for legislation and for 
research activity. Research in Geneva on tariff problems has been 
separated from labor legislation, partly because the former was 
undertaken by the League of Nations and the latter by the Inter- 
national Labour Organisation; as the United States is now a member 
of the International Labour Organisation and not a member of the 
League, it might well suggest an enlargement of the program of 
the International Labour Organisation to consider those tariff prob- 
lems which would be of direct interest to the United States, and the 
suggestion outlined above might serve as a step in such a program. 
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APPENDIX 


By THE PRESIDENT OF THE UNITED STATES OF AMERICA! 


A PROCLAMATION 


WHEREAS, by a Joint Resolution of the Congress of the United States 
of America, approved June 19, 1934, the President was authorized to accept 
membership for the Government of the United States of America in the 
International Labor Organization, provided that in accepting such mem- 
bership the President should assume on behalf of the United States of 
America no obligation under the Covenant of the League of Nations; 

AND WHEREAS, by a Resolution adopted unanimously by the Eighteenth 
Session of the International Labor Conference on June 22, 1934, the Gov- 
ernment of the United States of America was invited to accept membership 
in the International Labor Organization on the understanding that such 
membership should not involve any obligation under the Covenant of the 
League of Nations; 

AND WHEREAS, by virtue of the authority conferred upon him by the 
Joint Resolution of Congress aforesaid, and subject to the proviso thereof, 
the President accepted such membership for the Government of the United 
States of America, and his acceptance was officially and formally notified 
to the Director of the International Labor Office at Geneva on August 20, 
1934, as effective on that day; 

Now, THEREFORE, be it known that I, Franklin D. Roosevelt, President 
of the United States of America, do hereby proclaim and make public the 
Constitution of the International Labor Organization, a certified copy of 
which is hereto annexed, to the end that the same and every article and 
clause thereof may be observed with good faith by the United States of 
America and the citizens thereof, subject to the understanding that no 
obligation under the Covenant of the League of Nations is assumed on 
behalf of the United States of America. 

IN TESTIMONY WHEREOF, I have hereunto set my hand and caused the 
Seal of the United States of America to be affixed. 

Done this tenth day of September in the year of our Lord one thousand 
nine hundred and thirty-four and of the Independence of the 


erat} United States of America the one hundred and fifty-ninth. 


FRANKLIN D. ROOSEVELT 


By the President: 
WILLIAM PHILLIPS 
Acting Secretary of State. 


1U. S. Treaty Series, No. 874, p. I. 
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[PUBLIC RESOLUTION—No. 43—73D CONGREss|? 
[S.J.Res. 131] 


JOINT RESOLUTION 


Providing for membership of the United States in the International Labor 
Organization. 


Whereas progress toward the solution of the problems of international 
competition in industry can be made through international action con- 
cerning the welfare of wage earners; and 

Whereas the failure of a nation to establish humane conditions of labor is 
an obstacle in the way of other nations which desire to maintain and 
improve the conditions in their own countries; and 

Whereas the United States early recognized the desirability of international 
cooperation in matters pertaining to labor and took part in 1900 in 
establishing, and for many years thereafter supported, the International 
Association for Labor Legislation; and 

Whereas the International Labor Organization has advanced the welfare 
of labor throughout the world through studies, recommendations, con- 
ferences, and conventions concerning conditions of labor; and 

Whereas other nations have joined the International Labor Organization 
without being members of the League of Nations; and 

Whereas special! provision has been made in the constitution of the Inter- 
national Labor Organization by which membership of the United States 
would not impose or be deemed, to impose any obligation or agreement 
upon the United States to accept the proposals of that body as involving 
anything more than recommendations for its consideration: Therefore 
be it 
Resolved by the Senate and House of Representatives of the United States of 

America in Congress assembled, That the President is hereby authorized 

to accept membership for the Government of the United States of America 

in the International Labor Organization, which, through its general con- 
ference of representatives of its members and through its International 

Labor Office, collects information concerning labor throughout the world 

and prepares international conventions for the consideration of member 

governments with a view to improving conditions of labor. 

Sec. 2. That in accepting such membership the President shall assume 
on behalf of the United States no obligation under the covenant of the 
League of Nations. 

Approved, June 19, 1934. 


2U.S. Treaty Series, No. 874, pp. 28-31 
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The American Consul at Geneva (Gilbert) to the Director of the 
International Labor Office (Butler) 


AMERICAN CONSULAR SERVICE 
Geneva, Switzerland, June 22, 1934. 
Harotp B. BuTLer, Esquire, 
Director, the International Labor Office, 
Geneva, Switzerland. 
SIR: 

I have the honor to enclose the text of a joint resolution of Congress 
signed by the President of the United States of America on June 19, 1934, 
which you may, if you so desire, make known to the International Labor 
Conference at present in session. 


I am, my dear Mr. Butler, 
Respectfully yours, 


PRENTISS GILBERT 


Enclosure: 
No. 1: Text of resolution. 


The Director of the International Labor Office (Butler) to the American 
Consul at Geneva (Gilbert) 


INTERNATIONAL LABOUR OFFICE 
LEAGUE OF NATIONS 
Genéve, 22 June 1934. 
SiR, 

With reference to your letter of today’s date, I have the honour to in- 
form you that the International Labour Conference adopted unanimously 
the Resolution, of which a copy certified by the President of the Conference 
is enclosed, inviting the Government of the United States of America to 
accept membership of the International Labour Organisation. 

I should be glad if you would be good enough to transmit this invitation 
to your Government. 

I have the honour to be, Sir, 

Your obedient Servant, 
HAROLD BUTLER 

Mr. PRENTISS GILBERT, 


American Consulate, 
Geneva. 
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[Enclosure] 
RESOLUTION 


ADOPTED UNANIMOUSLY BY THE EIGHTEENTH SESSION OF THE INTER- 
NATIONAL LABOUR CONFERENCE ON 22ND JUNE, 1934 

The International Labour Conference 

takes note of the communication of 22 June 1934 addressed to the 
Director of the International Labour Office by the authorised repre. 
sentative of the Government of the United States of America, 

heartily welcomes the decision of the Congress of the United States 
authorising the President to accept on behalf of the Government of 
the United States Membership in the International Labour Organi- 
sation, recalling that it has always been the firm conviction of the Organ- 
isation that its ends could be more effectively advanced if the Membership 
of the Organisation could be made universal, 

hereby decides 

to invite the Government of the United States to accept Membership 
in the International Labour Organisation it being understood that such 
acceptance involves only those rights and obligations provided for in the 
constitution of the Organisation and shall not involve any obligations 
under the Covenant of the League of Nations, 

and further decides 

That, in the event of the Government of the United States accepting 
Membership, the Governing Body is hereby authorised to arrange with 
the Government of the United States any questions arising out of its 
Membership including the question of its financial contribution. 

CERTIFIED on behalf of the 
Eighteenth International Labour Conference: 
Justin GopARD 
President. 


The American Consul at Geneva (Gilbert) to the Director of the 
International Labor Office (Butler) 


AMERICAN CONSULAR SERVICE 
Geneva, Switzerland, August 20, 1934 
HAROLD BuTLER, Esquire, 
Director of the International Labor Office, 
Geneva, Switzerland. 

SIR: 

In your letter to me of June 22, 1934, you advised that the International 
Labor Conference had unanimously adopted a resolution inviting the 
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Government of the United States of America to accept membership in the 
International Labor Organization and there was transmitted with your 
letter a copy of the resolution, which in extending the invitation states 
“that such acceptance involves only those rights and obligations provided 
for in the Constitution of the Organization and shall not involve any 
obligations under the Covenant of the League of Nations.” 

] am now writing to say that, exercising the authority conferred on him 
by a joint resolution of the Congress of the United States approved June 19, 
1934, the President of the United States accepts the invitation heretofore 
indicated, such acceptance to be effective on August 20, 1934, and, of 
course, subject to understandings expressed in the Conference resolution, 
and has directed me to inform you accordingly. 


Yours respectfully, 
PRENTiIss B. GILBERT 


The Acting Director of the International Labor Office (Phelan) to the 
American Consul at Geneva (Gilbert) 


LEAGUE OF NATIONS INTERNATIONAL LABOUR OFFICE 
No. Do /61 /6 Genéve, 21, Aug. 1934 
Sir, 


I have the honour to acknowledge the receipt of your letter of 20th 
August in which you inform the Director of the International Labour 
Office that the President of the United States of America, exercising the 
authority conferred on him by a joint resolution of the Congress of the 
United States approved June 19, 1934, accepts the invitation to assume 
Membership of the International Labour Organisation extended to the 
Government of the United States by the resolution adopted by the Inter- 
national Labour Conference of 22 June 1934, and communicated to you in 
the Director’s letter of the same date. 

I note that such acceptance is effective on August 20, 1934, and is 
subject to the understandings expressed in the Conference resolution. 


I have the honour to be, Sir, 

Your obedient Servant, 

E. J. PHELAN 
Acting Director. 

PRENTISS GILBERT, Esq., 

American Consul, 

3, rue du Mont-Blanc, 
Geneva. 
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The following letter dated 23 August was also communicated to the 
authorized representative of the United States of America in Geneva by 
the Acting Director of the International Labour Office:® 

Geneva, 23 August 1934 
SIR, 

In the course of our conversation of 20 August 1934, during which you 
handed to mea letter addressed to the Director of the International Labour 
Office, informing him that the President of the United States of America 
accepts on behalf of the United States Membership in the International 
Labour Organisation, you asked me to communicate to you a certified 
copy of the Constitution of the International Labour Organisation as at 
present in force. I now have the honour to communicate to you sucha 
copy, and am, etc. 

(Signed) E. J. PHELAN 
Acting Director. 


The following certified copy of the Constitution of International Labour 
Organisation was enclosed with the above letter: 


THE CONSTITUTION OF THE INTERNATIONAL LABOUR 
ORGANISATION: 


(The Constitution of the International Labour Organisation formed 
Part XIII of the Treaty of Versailles of 28 June 1919, Part XIII of the 
Treaty of St. Germain of 10 September 1919, Part XIII of the Treaty of 
Trianon of 4 June 1920, and Part XII of the Treaty of Neuilly of 27 
November 1919. The numbering of the articles in the present text is that 
of Part XIII of the Treaty of Versailles.) 


[Here follows the text of the Constitution of the International Labour 
Organisation, in French and English.]| 
Certified True Copy 
(Signed) E. J. PHELAN 
Acting Director of the International Labour Office. 


(L. S.) 


The receipt of the certified copy of the Constitution of the International 
Labour Organisation was acknowledged by the authorised representative 


3 International Labour Office, Oficial Bulletin, 19 October 1934, Vol. XIX. No. 3, pp 


70-72. 
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to the | of the United States Government in the following letter dated 24 August 
va by 1934, addressed to the Acting Director of the International Labour Office: 
Geneva, 24 August 1934 
934 S 
SIR, 
b vil I] have the honor to acknowledge the receipt of your letter of August 23, 
ohaal 1934, together with a certified copy of the Constitution of the International 
neil { Labour ( )rganisation as at present in force, which accompanied your letter, 
tioaal and to inform you that I have transmitted this document to the Secretary 
tified of State at Washington. 
as at I am, my dear Mr. Phelan, Respectfully yours, 
uch ¢ (Signed) PRENTISS GILBERT 
tor. The entry of the United States into the International Labour Organisa- 
| tion was communicated to the States Members of the Organisation in the 
following letter: 
about Geneva, 31 August 1934 
SIR, 
I have the honour to refer to the resolution unanimously adopted by 
OUR | the International Labour Conference on 22 June 1934 by which the Govern- 
| ment of the United States of America was invited to accept membership in 
\ the International Labour Organisation, and to inform you that by a letter 
rmed of 20 August 1934 the American Consul in Geneva notified to me the 
f the acceptance of this invitation by the President of the United States. The 
ity of documents, which constitute the formal record of the acceptance of mem- 
of 27 bership by the United States, will be published in due course in the Official 
that Bulletin of the International Labour Office. 


I have the honour to be, etc. 
; } For the Director: 
E. J. PHELAN 
Assistant Director. 
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DRAFT CONVENTIONS ADOPTED BY THE INTERNATIONAL 
LABOR CONFERENCE, 1919-1934 


Number of Date of firg 


Short Title ratifications entry into | Abs 
registered‘ force | Afg 
1. Hours of Work (Industry) Convention, 1919. ..... 21 June 13, 192! Alb 
2. Unemployment Convention, 1919. .......++46-s 30 July 14, 19a) 
3. Childbirth Convention, 1919 . . ie td area fi ae eae 16 June 13, 19a Arg 
4. Night Work (Women) Convention, eo 30 June 13,191) Aus 
5. Minimum Age (Industry) Convention, 1919 ...... 26 June 13, 19y! A 
6. Night Work (Young Persons) Convention, 1919 .... 30 June 13, 192 us 
. Minimum Age (Sea) Convention, 1920 . a 28 Sept. 27, 19x Bel; 
8. Unemployment Indemnity (Shipw reck) C onvention, "1920 21 Mar. 16, 192) Boli 
9. Employment of Seamen Convention, 1920 ....... 23 Nov. 23, 19a) 
Minimum Age (Agriculture) Convention, 1921 .... . 17 Aug. 31, 19y) Bra 
. Rights of Association (Agriculture) Convention, 1921 . . 27 May II, 192) Brit 
+ Workmen’s Compensation (Agriculture) Convention, 1921 19 Feb. 26, 19} 
13. Use of White Lead in Painting Convention, 1921 . ... 23 Aug. 31, roa Bul 
14. Weekly Rest (Industry) Convention, 1921 . . 24 June 19, 193) Can 
15. Minimum Age (Trimmers and Stokers) Conve ntion, toa 28 Nov. 20, 19a) Chi 
16. Medical ener Young Persons (Sea) Conv., 192 : 26 Nov. 20, 8 F 
17. Workmen’s Compensation (Accidents) Convention, cout : 16 Apr. _ 1, 197 Chi 
18. Workmen’s Compensation (Occupational Diseases) Conv., | Cok 
roas5... 28 Apr. I, 194} 
19. Equality of Treatment (Accident Compensation) Conv., Cut 
1925 . ee os eva 34 Sept. 8,194! (Cze 
20, Night W ork (Bakerie s) c onvention, ‘1925 5a 10 May 26, 192 D 
21. Inspe ction of Emigrants on Board Ship C onvention, 1926 19 Dec. 29, 197 - 
22. Seamen's Articles of Agreement Convention, 1926 .. . 18 Apr. 4,109} Dor 
23. Repatriation of Saamen Convention, 1926 . . . aes 16 Apr. 16, 19i Ecu 
24. Sickness Insurance (Industry, etc.) Convention, 1927 oe 16 July 15, 197 
25. Sickness Insurance (Agriculture) Convention, 1927 . . . II July 15, 10a) Este 
26. Minimum Wage Fixing Machinery Convention, 1928 . . 16 June 14, 19%} Fin! 
27. Weight of Packages transported by Vessels Conv.,1929. . 29 Mar. 9Q, 19} 
28. Protection against Accidents (Dockers) Convention, 1929 4 Apr. I, 19} Fra 
29. Forced or Compulsory Labor Convention, 1930 . . 16 May 1,193} Ger: 
30. Hours of Work (Commerce and Offices) Convention, 1930 6 Aug. 29, 1933] Gre 
31. Hours of Work (Coal Mines) Convention, 1931 . I oscee vee 
32. Protection against Accidents (Dockers) Conv. (Rev. x "1932 4 Oct. 30, 1934) Gua 
33. Minimum Age (Non-Industrial Employment) Conv., 1932 3 June 6, 193) Hai: 
34. Fee-Charging Employment Agencies Convention, 1933 . i coe bee 
35. Old-Age Insurance (Industry, etc.) Convention, 1933 . . as Fee unere «ae Hor 
36. Old-Age Insurance (Agriculture) Convention, 1933 .. . ae o see tenn Hur 
37. Invalidity Insurance (Industry, etc.) Convention, 1933 . Ss teeeeeeernd Tag 
38. Invalidity Insurance (Agriculture) Convention, 1933 ; oe oleae ad! 
39. Survivors’ Insurance (Industry, etc.) Convention, 1933 . é% Se Trac 
40. Survivors’ Insurance (Agriculture) Convention, 1933 ais 
41. Night W ork (Women) Convention (Revised), 1934 . . 
42. Workmen's Compensation (Occupational Diseases) Con- | 6{ 
vention (Revised), 1934 . . og Sh Gr tsetse ae es Se 1933. 
43. Sheet-Glass Works Convention, 1934 ; <a occ se ene 
44. Unemployment Provision Convention, 1934 eh aos ee eves eetne 


4 As of January 1, 1935. 
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MEMBERS OF THE INTERNATIONAL LABOUR ORGANISATION 


Abyssinia 
Afghanistan 
Albania 
Argentine Republic 
Australia 
Austria 
Belgium 
Bolivia 

Brazil 

British Empire 
Bulgaria 
Canada 

Chile 

China 
Colombia 

Cuba 
Czechoslovakia 
Denmark 
Dominican Republic 
Ecuador 
Estonia 
Finland 

France 
Germany' 
Greece 
Guatemala 
Haiti 

Honduras 
Hungary 

India 

Iraq 


(OCTOBER I, 1934) 


Irish Free State 
Italy 

Japan 
Latvia 
Liberia 
Lithuania 
Luxemburg 
Mexico 
Netherlands 
New Zealand 
Nicaragua 
Norway 
Panama 
Paraguay 
Persia 

Peru 

Poland 
Portugal 
Rumania 

El Salvador 
Siam 

South Africa 
Spain 
Sweden 
Switzerland 
Turkey 
Union of Soviet Socialist Republics 
United States of America 
Uruguay 
Venezuela 
Yugoslavia 


Total number: 62 


5’ Germany's notice of intention to withdraw from the League of Nations, of Oct. 19, 
1933, also applies to the International Labour Organisation. 





